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IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
SESSIONS CASE NO.         :-     234 of 2016 

(Under Section 302  of the Indian 
Penal Code arising out of G.R. 

Case No. 1110/16) 
Committed by Chief Judicial 
Magistrate, Sonitpur, Tezpur. 
 

Present      :- Sri Ashok Kr. Bora,   
Sessions Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused 
 

:- Sri Sunil Gorait @ Sunit 
Gorait 
S/o Late Prahlad Gorait, 
Vill- Gorokhia Pukhuri 
P.S.- Tezpur,  
Dist. Sonitpur (Assam) 
 

Date of framing Charge :- 24/08/2016. 
 

Date of Recording Evidence :- 21/09/2016, 05/11/2016, & 
21/12/2016,   
 

Date of examination of accused u/s 
313 Cr.P.C 

:- 04/01/2017. 

Date of Argument :- 20/01/2017 
 

Date of Judgment :- 20/01/2017 
 

Counsel for the Petitioner :- Mr. Hari Prasad Sedai 
Public prosecutor, 
Sonitpur. 
 

Counsel for Accused person :- Mr. Rupjyoti Baruah, Legal Aid 
counsel.  
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J U D G M E N T 

1.  In this case accused Sri Sunil Gorait @ Sunit Gorait is put for trial for 

allegation of charge u/s 302 of the IPC.  

2.     The factual matrix according to FIR in brief is that on or about 3 p.m. 

of 13-04-2016, the informant’s younger brother Sunil Gorait assaulted his 

wife Mina Gorait by means of a bamboo lathi after a quarrel, as a result, she 

sustained severe injuries and she was taken to Tumuki Hospital on 15-04-

2016 but during her treatment she died at  about 12 O’clock at night. Hence, 

this prosecution case.      

3.  The ejahar was lodged by the informant Sri Mangal Gorait before the 

Incharge of Bebejia Police Out Post on 16-04-2016. On receipt of the ejahar, 

the Incharge of Bebejia Police Out Post by giving GD Entry 304 at 1.30 p.m. 

dated 16-04-2016 and forwarded the same to O/C Tezpur Police Station. On 

receipt the ejahar, the O/C Tezpur Police station registered the case vide 

Tezpur PS Case No. 614/16, u/s 302 of the IPC   

4.    After completion of usual investigation, the O/C Tezpur Police station 

sent up the case for trial against the accused Sunil Gorait u/s 302 of the IPC. 

5.     On being appeared the accused before this court, upon hearing of 

parties and on perusal of the record I framed charge u/s 302 of the IPC 

against the accused Sunil Gorait. Particulars of the charge are read over and 

explain to accused to which he pleaded not guilty and claimed to be tried. 

To substantial the case, prosecution examined as many as 9 numbers of 

witnesses. After completion of prosecution evidence, accused was examined 

u/s 313 Cr.P.C. All the allegations made against the accused and the 

evidence appears against the accused are put before him for his explanation 

where he denied the evidence and declined to give defence evidence. 

6.      I have also heard argument put forwarded by learned counsels for 

both parties. 

7.     The point for decision in his case is that : 
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(i) Whether on or about 3 p.m. of 13-04-2016 at village 

Garakhiya Pukhuri, under Tezpur Police station, the accused 

committed murder by causing the death of his wife Mina 

Gorait and thereby committed offence punishable u/s 302 of 

the IPC? 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.   PW-1 Sri Mangal Goraik, deposed before the court that accused 

Sunil Goraik is his brother. Deceased Mina was his sister-in-law. The incident 

took place in last Bohag Bihu. On the night of incident there was a storm. He 

was slept in his home. Accused resides near his house at a distance of 50 

meters. In the next morning, he went to his brother’s house by seeing 

gathering in his house. When he asked his brother (accused), he told him 

that he assaulted his wife by means of a bamboo lathi, as a result she died. 

Thereafter, he informed the matter to Gaonburah.  He came to know that on 

the day of occurrence at day time she (wife of the accused) was taken to 

Tezpur Medical Hospital. He has seen the deadbody only in the next day of 

taking her to hospital. Thereafter, he filed the ejahar before Bebejia Police 

Out Post. He requested one scribe to write the ejahar. Accordingly, as per 

his instruction he wrote the ejahar. He put his thumb impression thereon. As 

per his information, the Goanburha Dina Barhoi also informed about the 

incident to police. Police conducted inquest over the deadbody where he put 

thumb impression.       

In cross-examination, he admitted that Gaonburah asked him to put 

thumb impression in the ejahar. The ejahar was not read over to him. The 

ejahar was written by their Goanburah. The accused has one boy and two 

daughters. Including accused and deceased there were five family members. 

He has not seen any incident of assaulting the deceased by the accused. 

He has not admitted on suggestion that he made statement before 

the police that “on the night of incident there was a storm. I was slept in my 



Page 4 of 18 

 

 Sessions Case No 234 of 2016 Page 4 

 

home. Accused resides near my house at a distance of 50 meters. In the 

next morning, I went to my brother’s house by seeing gathering in his 

house. When I asked my brother (accused), he told me that he assaulted his 

wife by means of a bamboo lathi, as a result she died.” 

In fact, the aforesaid statement was not made to police by PW 1 

while his statement was recorded during investigation.    

10.      PW-2 Sri  Anil Karmakar, stated before the court that accused Sunil 

Goraik is neighbour brother.  Deceased Mina was the wife of the accused. 

The incident took place in last Bohag Bihu. One day, he heard an altercation 

took place between the wife and husband i.e. accused and the deceased. 

Then there was a hailstorm. Then he slept in his home. In the next morning, 

he asked the accused about the incident. Then the accused replied that he 

assaulted his wife Mina with a bamboo lathi. When he has seen Mina in an 

injured condition, then he advised accused to take Mina to hospital for 

treatment but the accused did not take her to hospital on that day. On the 

following day, the accused took Mina to Tezpur Medical Hospital but lateron 

she died at the hospital. Thereafter, the deadbody was taken back to his 

house. Police conducted inquest upon the deadbody where he put his 

signature as a witness. Ext. 1 is the inquest report and Ext. 1(1) is his 

signature.   

 In cross-examination he admitted that the house of the accused is 

situated infront of his house. There is a road between his house and the 

house of the accused. The said road was about 16 ft width. His front court 

yard is less than 14 square ft. Similarly, the court-yard of the accused is also 

about 15/20 ft.  He cannot recall in which date or day an altercation took 

place. The altercation took place inside the house, which is their common 

phenomenon. Deceased used to consume liquor regularly even in the day 

time. He heard their altercation from his bath room which is located about 

10/15 ft. away from his house, at about 6.30 p.m. He did not go to their 

house on hearing their altercation. He has seen Mina lying sleep in the floor 

of the room. He met Mangri and two sister-in-law of the accused in the 

house of the accused. The health of the deceased was deteriorated by 
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consuming liquor. At the time of death, deceased was about 50 years of 

age. 

 While he was put suggestion, he denied that he did not state before 

police that “One day, I heard an altercation took place between the wife and 

husband i.e. accused and the deceased. Then there was a hailstorm. Then I 

slept in my home. In the next morning, I asked the accused about the 

incident. Then the accused replied that he assaulted his wife Mina with a 

bamboo lathi. When I have seen Mina in an injured condition, then I advised 

accused to take Mina to hospital for treatment but the accused did not take 

her to hospital on that day. On the following day, the accused took Mina to 

Tezpur Medical Hospital but lateron she died at the hospital. Thereafter, the 

deadbody was taken back to his house.” 

  In fact, the aforesaid statement was not mate to police by PW 2 

while his statement was recorded during investigation by the I.O. 

11.     PW- 3 Sri Bablu Goraik, stated before the court that accused Sunil 

Goraik is his cousin brother. Deceased Mina was the wife of the accused. 

The incident took place in last Bohag Bihu. He was not present at his home 

on the day of occurrence. Next day, after seeing the injured Mina, he asked 

accused Sunil Goraik how she become injured then the accused told his that 

he assaulted his wife/Mina with a Bamboo lathi last night. On that day, 

injured Mina was not taking to hospital but on the following day, the 

injured/Mina was taken to Tezpur Medical college & Hospital and she died at 

night at about 12 p.m at the hospital. Next day, the deadbody of Mina was 

taken back to the house of the accused. Goanburha informed police about 

the incident. Police came.   

     In cross-examination, he admitted that has not seen any assault by 

the accused to the deceased. He has seen Mina sleeping in the bed in the 

morning at about 9 a.m. from the verandah of the house of the accused. He 

has not noticed any injury upon the body of Mina. Mina used to consume 

liquor.    
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    He admitted that  he has not stated before police that “Next day, 

after seeing the injured Mina, I asked accused Sunil Goraik how she become 

injured then the accused told me that he assaulted his wife/Mina with a 

Bamboo lathi last night.” 

  He also admitted that on that day what he has stated before this 

court is a first statement as he has not made any statement to the police as 

earlier.    

12.     PW- 4 Smti Renu Munda  stated before the court that accused Sunil 

Goraik is her own brother. Deceased Mina was the wife of the accused. The 

incident took place in last Bohag Bihu. On came to know from the villagers 

that a quarrel took place between his brother and his wife. She went to his 

house in the next morning. On the following day she heard that Mina was 

taken to the house after she died.   

 In cross-examination, she admitted that the accused’s house is at a 

distance of 2 km from her house. She does not have any personal 

knowledge how Mina died.  

13.     PW- 5 Smti Priya Turi stated before the court that accused Sunil 

Goraik is her own brother. Deceased Mina was the wife of the accused. The 

incident took place in last Bohag Bihu.  In the morning when she went to the 

house of the accused then she came to know that a quarrel took place 

between her brother and his wife and on enquiry about the incident her 

brother/accused told her that he assaulted Mina on the last night. She has 

seen Mina in injured condition lying in floor of the house of the accused. 

Next day, Mina was taken to Tezpur Medical College and Hospital and she 

died.      

 In cross-examination she admitted that she has not seen the accused 

assaulting the deceased. She does not have any personal knowledge how 

Mina died. 

 She admitted that she has not stated before police while her 

statement was recorded during investigation that “ In the morning when I 
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went to the house of the accused then I came to know that a quarrel took 

place between my brother and his wife and on enquiry about the incident 

my brother/accused told me that he assaulted Mina on the last night. I have 

seen Mina in injured condition lying in floor of the house of the accused.” 

 In fact the aforesaid statement was not stated to I.O while her 

statement was recorded during investigation.   

14.  PW 6 Smt. Phula Kumar stated before the court that accused Sunil 

Goraik is her neighbour. Deceased Mina was the wife of the accused. The 

incident took place in last Bohag Bihu. In the next morning he came to know 

that a quarrel took place between her brother and his wife and she went to 

the house of the accused. The accused told her that he assaulted his wife 

with a bamboo lathi. Thereafter she left the place. 

  In cross-examination, she admitted that she has not seen the 

accused assaulting the deceased. she does not have any personal 

knowledge how and when Mina died.  

  While she was put suggestion, she denied that she did not state 

before police that “ In the next morning I came to know that a quarrel took 

place between my brother and his wife and I went to the house of the 

accused. The accused told me that he assaulted his wife with a bamboo 

lathi.” 

 In fact she stated that she cannot recall the exact date and time of 

the occurrence.  

15.  PW 7 Sri Dina Barhoi stated before the court that he knows the 

accused.  Deceased Mina was the wife of the accused. The incident took 

place in last Bohag Bihu. In the next day of incident at about 8 a.m. Bablu 

Gorait called him stating that an incident took place in the house of Sunil 

and accordingly he went to the house of Sunil Gorait. He saw deadbody of 

Mina lying there. It was also come to know that she died two days before. 

When he asked how she was dead, Sunil Gorait confessed before him that 

he had killed his wife by assaulting with a lathi in two days ago. He also 
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stated him that after the incident he admitted his deceased wife at Tezpur 

Medical College Hospital. Then, he informed police.   

 In cross-examination while he was suggestion that whether he made 

statement before police he denied that  “Sunil Gorait confessed before me 

that he had killed his wife by assaulting with a lathi in two days ago. He also 

stated me that after the incident he admitted his deceased wife at Tezpur 

Medical College Hospital.” 

 In fact the aforesaid statement was not stated by said Dina Barhoi to 

I.O. while his statement was recorded u/s 161 Cr.P.C.  

16.  PW 8 Dr. Biswajit Das stated before the court that  Medical Officer 

has stated that On 16-04-2016 he was working as Medical & Health Officer-1 

at Kanaklata Civil Hospital, Tezpur and on that day at about 2.30 p.m. he 

performed post-mortem examination, on the dead body of Mina Garaik, 55 

years, female, W/O Sri Sunil Garaik of village Garakhiapukhuri, PS Tezpur,  

in reference to Bebejia OP GDE No. 299 dated 16-04-2016, on being 

escorted and identified by UBC 408 Madan Matak, Sri Mangal Goraik, Bablu 

Garaik  and on examination he found the following:  

 Approximately 55 years old female deadbody was examined.  Rigor 

mortis present. Eyes and mouth were closed. No nasal or ear bleeding seen.  

External appearance. 

1. Abrason seen over left side of the left shoulder approximately 

2cm x 2cm. 

2. Abrasion seen  on lateral side of the left hip joint 1 x 1 cm size 

approximately.  

3. Abrasion seen on left lower leg middle 1/3rd enteriorly 1 x 1 cm 

approximately.  

Skull, scalp and vertebrae. 

  Scalp Heamotoma of approximately 2 x 2 x 2 cm size seen over 

fronto temporal area. (right). 
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Membrane congested.  

Brain and spinal cord - massive intercranial bleed seen.  

Other organs are healthy.  

Stomach – healthy containing semi disestive food material.  

The injuries are antemortem in nature.  

 OPINION 

    The cause of death was massive intercranial bleed. 

 Massive intercranial injury is sufficient to cause the death of a 

person. It is difficult to say the injuries are homicidal or accidental.  

   Ext.2 is the Post-mortem report and Ext. 2(1) is his signature and 

Ext. 2(2) is the signature of Joint Director of Health Services, Sonitpur, 

Tezpur which is known to him on official communication. 

 In cross-examination, the doctor admitted that the massive 

intercranial injury may be caused due to high blood pressure or stroke. The 

injury No.1,2 and 3 may be caused by falling or dashing against any hard 

surface after stroke. 

17.  PW 9 Sri Dipak Das, stated that on 16-04-2016 he was posted at 

Bebejia Out Post under Tezpur Police Station as Incharge. On that day, at 

about 9.40 a.m he received a telephonic message from Gaonburah Sri Dina 

Barhoi of village Borghup that one Sunil Garait of village Garakhiapukhuri 

assaulted his wife and she died. Accordingly, he made GDE being No. 299 of 

Bebejia OP dated 16-04-2016. Ext. 2 is the said GD Entry and Ext. 2(1) is his 

signature and he has certified the GD Entry to be true. On that day, at about 

9.40 a.m., he proceeded to the place of occurrence i.e. Garakhiapukhuri in 

the house of Sunil Garait. He visited the place of occurrence, prepared the 

sketch map of the place of occurrence. Ext. 3 is the sketch map and Ext. 

3(1) is his signature. He also recorded the statement of witnesses at the 

place of occurrence and conducted inquest upon the deadbody of Mina 

Garait in presence of witnesses. Ext. 1 is the inquest report and Ext. 1(2) is 

his signature. Thereafter, he sent the deadbody of Mina Garait for post 
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mortem examination vide deadbody challan Ext. 4 and Ext. 4(1) is his 

signature. He arrested the accused Sunil Garait from his house on the same 

day. On the next day, he forwarded him to judicial custody.  

 On 16-04-2016 one Mangal Garait filed FIR before the Out Post 

which was forwarded for registering a case to Tezpur Police station vide 

Bebejia Out Post GDE NO. 304 at 1.30 p.m. dated 16-04-2016. Ext. 5 is the 

FIR and Ext. 5(1) is his signature with note and Ext. 5(2) is the signature of 

Anil Kr. Borah, Inspector of police who received and registered the case 

being Tezpur PS Case No. 614/2016. He collected the post mortem report. 

After completion of investigation, he has submitted the charge sheet vide 

Ext. 6 against the accused Sunil Garait u/s 302 of the IPC   and Ext. 6(1) is 

his signature.  

 In cross-examination he admitted that witness Mangal Garait did not 

stated to him that “on the night of incident there was a storm. I was slept in 

my home. Accused resides near my house at a distance of 50 meters. In the 

next morning, I went to my brother’s house by seeing gathering in his 

house. When I asked my brother (accused), he told me that he assaulted his 

wife by means of a bamboo lathi, as a result she died.” 

 Witness Anil Karmakar did not stated to him that “One day, I heard 

an altercation took place between the wife and husband i.e. accused and the 

deceased. Then there was a hailstorm. Then I slept in my home. In the next 

morning, I asked the accused about the incident. Then the accused replied 

that he assaulted his wife Mina with a bamboo lathi. When I have seen Mina 

in an injured condition, then I advised accused to take Mina to hospital for 

treatment but the accused did not take her to hospital on that day. On the 

following day, the accused took Mina to Tezpur Medical Hospital but lateron 

she died at the hospital. Thereafter, the deadbody was taken back to his 

house.”  

   Witness Bablu Garait did not stated to him that“Next day, after 

seeing the injured Mina, I asked accused Sunil Goraik how she become 
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injured then the accused told me that he assaulted his wife/Mina with a 

Bamboo lathi last night.” 

 Witness Priya Turi did not stated to him that “In the morning when I 

went to the house of the accused then I came to know that a quarrel took 

place between my brother and his wife and on enquiry about the incident 

my brother/accused told me that he assaulted Mina on the last night. I have 

seen Mina in injured condition lying in floor of the house of the accused.” 

 Witness Phula Kumar did not stated to him that “In the next morning 

I came to know that a quarrel took place between my brother and his wife 

and I went to the house of the accused. The accused told me that he 

assaulted his wife with a bamboo lathi.” 

 Witness Dina Barhoi did not stated to him that “Sunil Gorait 

confessed before me that he had killed his wife by assaulting with a lathi in 

two days ago. He also stated me that after the incident he admitted his 

deceased wife at Tezpur Medical College Hospital.”   

18.  These much is the evidence of the prosecution.  

19. Defence plea is total denial while his statement was recorded u/s 313 

Cr.P.C where he stated that at the relevant time while his wife bring the 

cattle after tithering to the cowshed suddenly his wife fell down. He cannot 

say how she fell down. Then he took his wife to their room on his lap. In the 

next day, after disposing a cattle, he took his wife to Tezpur Medical College 

& Hospital, but during treatment his wife died. He is totally innocent.   

20.   I have heard the argument put forward by the Ld. Counsels of both 

parties.  

21.  The Ld. Counsel for the accused submitted that the prosecution has 

failed to prove the case beyond any reasonable doubt, firstly there is no any 

eye witness to the occurrence. Secondly, there is no any circumstance not to 

speak of any chain of circumstance to infer the accused in the alleged 

offence. Thirdly, the statements made by PW 1, PW 2, PW 3, PW 5 and PW 

6 that they have been told by accused that he  assaulted his                  
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wife by means of a bamboo lathi, as a result she died. Similar statements in 

the form of extra-judicial confession were not stated to the Investigating 

officer at the time of investigation.  

  The Investigating officer (PW 9) admitted in his cross-examination 

that witness Mangal Garait did not state to him that “on the night of incident 

there was a storm. I was slept in my home. Accused resides near my house 

at a distance of 50 meters. In the next morning, I went to my brother’s 

house by seeing gathering in his house. When I asked my brother 

(accused), he told me that he assaulted his wife by means of a bamboo 

lathi, as a result she died.” 

 Similarly, Witness Anil Karmakar did not state to him that “One day, I 

heard an altercation took place between the wife and husband i.e. accused 

and the deceased. Then there was a hailstorm. Then I slept in my home. In 

the next morning, I asked the accused about the incident. Then the accused 

replied that he assaulted his wife Mina with a bamboo lathi. When I have 

seen Mina in an injured condition, then I advised accused to take Mina to 

hospital for treatment but the accused did not take her to hospital on that 

day. On the following day, the accused took Mina to Tezpur Medical Hospital 

but lateron she died at the hospital. Thereafter, the deadbody was taken 

back to his house.”  

   Witness Bablu Garait did not state to him that“Next day, after 

seeing the injured Mina, I asked accused Sunil Goraik how she become 

injured then the accused told me that he assaulted his wife/Mina with a 

Bamboo lathi last night.” 

 Witness Priya Turi did not state to him that “In the morning when I 

went to the house of the accused then I came to know that a quarrel took 

place between my brother and his wife and on enquiry about the incident 

my brother/accused told me that he assaulted Mina on the last night. I have 

seen Mina in injured condition lying in floor of the house of the accused.” 

 Witness Phula Kumar did not state to him that “In the next morning I 

came to know that a quarrel took place between my brother and his wife 
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and I went to the house of the accused. The accused told me that he 

assaulted his wife with a bamboo lathi.” 

 Witness Dina Barhoi did not state to him that “Sunil Gorait confessed 

before me that he had killed his wife by assaulting with a lathi in two days 

ago. He also stated me that after the incident he admitted his deceased wife 

at Tezpur Medical College Hospital.”   

 So, these statements are totally contradictory cannot be admissible in 

law.   

 Fourthly, the Doctor who conducted post mortem upon the deadbody 

of the deceased admitted in his evidence that massive intercranial injury is 

sufficient to cause the death of a person. On the other hand there is an 

evidence of PW 2 that the health of the deceased was deteriorated for 

consuming liquor. At the time of death deceased was about 50 years. 

Similarly, PW 3 also stated that the deceased used to consume alcohol. 

Besides, there is many suggestion made to witnesses that deceased may be 

died due to pressure stroke. On the other hand, there is a clear evidence 

that the deceased used to consume liquor heavily. So the deceased may die 

due to pressure stroke as stated by learned counsel for the accused cannot 

be ruled out.    

 Fifthly, according to the prosecution story, the deceased died due to 

severe assault of the accused. As there is a positive evidence of PW 3 and 

other witnesses that they have not noticed any external injury on the body 

of the deceased. If the accused really killed his wife by assaulting with a 

bamboo stick there must have been some external injury on the body of the 

deceased. Under such circumstances, the accused is entitled to get acquittal.  

22. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur has 

submitted that the prosecution has ably prove the case beyond any 

reasonable doubt as there is sufficient circumstances, therefore, the accused 

is required to be convicted under section 302 of the IPC.     
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23. Keeping in mind the rival submissions advanced by learned counsel 

for both the parties, I am going to dispose of the case as follows. 

24. A close scanning of the record, it appears that actually there is no 

any eye witness to the occurrence. The informant PW 1 is also not an eye 

witness to the occurrence. He stated that on the night of incident there was 

a storm. He was slept in his home. Accused resides near his house at a 

distance of 50 meters. In the next morning, he went to his brother’s house 

by seeing gathering in his house. When he asked his brother (accused), he 

told him that he assaulted his wife by means of a bamboo lathi, as a result 

she died. Thereafter, he informed the matter to Gaonburah.  He came to 

know that on the day of occurrence at day time she (wife of the accused) 

was taken to Tezpur Medical Hospital. He has seen the deadbody only in the 

next day of taking her to hospital. But this statement that “on the night of 

incident there was a storm, he was slept in his home, accused resides near 

his house at a distance of 50 meters. In the next morning, he went to his 

brother’s house by seeing gathering in his house. When he asked his brother 

(accused), he told him that he assaulted his wife by means of a bamboo 

lathi, as a result she died” was not made to the Investigating officer. That 

has been confirmed by the I.O. (PW 9) before this court.  

  Similarly, the statement made by PW 3 that “Next day, after seeing 

the injured Mina, he asked accused Sunil Goraik how she become injured 

then the accused told him that he assaulted his wife/Mina with a Bamboo 

lathi last night” was not stated to the Investigating officer while his 

statement was recorded u/s 161 Cr.P.C. and that has been confirmed by the 

I.O. (PW 9) in the court.  

  Again, the statement made by PW 5 Smt. Priya Turi before the court 

that “in the morning when she went to the house of the accused then she 

came to know that a quarrel took place between her brother and his wife 

and on enquiry about the incident her brother/accused told her that he 

assaulted Mina on the last night.” also not stated to the Investigating Officer 

while his statement was recorded u/s 161 Cr.P.C. That has confirmed by the 

I.O. (PW 9) in this case.  
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  Similarly, the statement made by PW 6 that “the incident took place 

in last Bohag Bihu. In the next morning he came to know that a quarrel took 

place between her brother and his wife and she went to the house of the 

accused. The accused told her that he assaulted his wife with a bamboo 

lathi.” has also not stated to the Investigating officer while her statement 

was recorded u/s 161 Cr.P.C. that too has confirmed by the I.O.(PW 9) in 

the court.  

  Again the statement made by PW 7 that “when he asked how she 

was dead, Sunil Gorait confessed before him that he had killed his wife by 

assaulting with a lathi in two days ago” has also not stated to the 

Investigating officer while his statement was recorded u/s 161 Cr.P.C that 

has also confirmed by the I.O. (PW 9) before this court.  

  Therefore, the extra-judicial confessional statement made by PW 

1,3,5,6 & 7 are contradictory since no such statement was made to the 

Investigating officer.  

  In this connection, I may cite a case law viz, Biswanath Prasad Vs. 

Dwarka Prasad reported in AIR 1974 SC 117 that “ There is a cardinal 

distinction between a party who is the author of a prior statement and a 

witness who is examined and is sought to be discredited by use of his prior 

statement. In the former case, an admission by a party is substantive 

evidence if it fulfils the requirements of Section 21 of the Evidence Act, in 

the latter case a prior statement is used to discredit the credibility of the 

witness and does not become substantive evidence. In the former there is 

no necessary requirement of the statement containing the admission having 

to be put to the party because it is evidence proprio vigore; in the latter 

case the court cannot be invited to disbelieve a witness on the strength of a 

prior contradictory stamen unless it has been put to him, as required by 

section 145 of the Evidene Act. This distinction has been clearly brought out 

in the ruling in Bharat Singh’s case (1966 ) 1SCR 606 :AIR 1966 SC 405.”     

  On the other hand, in another case i.e. in Boya Ganganna Vs. 

State of Andhra Pradesh reported in AIR 1976 SC 1541 that “ minor 
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contradictions are bound to appear when ignorant and illiterate women are 

giving evidence. Even in case of trained and educated persons, memory 

sometimes plays false and this would be much more so in case of ignorant 

and rustic women. It must also be remembered that the evidence given by a 

witness would very much depend upon his power of observation and it is 

possible that some aspects of an incident may be observed by one witness 

while they may not be witnessed by another though both are present at the 

scene of offence.” 

25. But herein in the present case, the aforesaid contradictory 

statements in the form of extra-judicial confession are not made while their 

statements were recorded by the Investigating Officer u/s 161 Cr.P.C These 

are not a minor contradiction but these are vital contradictions therefore, the 

statements made by the aforesaid witnesses are nothing but under 

exaggeration and embellishment, therefore, that are cannot be relied on.  

Other than that there is no any material available in the statement of any of 

the witnesses to convict the accused under the charged section.     

  Another one vital point is to be discussed in the present case is that 

– according to the prosecution witnesses the deceased was about 50 years 

old and she used to consume liquor almost everyday. Besides that, there is 

an evidence that the deceased was suffering from illness like hypertension. 

On the other hand, according to the prosecution story deceased died due to 

assault of the accused but PW 1,PW 6 and PW 7 nowhere stated that they 

have seen external injury on the body of the deceased. According to post 

mortem report the deceased was died due to massive intracranial bleed. On 

the other hand, doctor also admitted that massive intracranial injury may be 

caused due to high blood pressure or stroke. Under such circumstances, the 

arguments advanced by learned counsel for the accused that the deceased 

may die due to hypertension and stroke cannot be ruled out.  

26.  Here in the present case as discussed above, there is no direct or 

indirect evidence or any circumstantial evidence or not to speak of chain of 

circumstances to infer the accused indulged in assaulting the deceased 

causing her death.  
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27.  The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence must 

be such as to exclude every reasonable doubt about the guilt of the accused. 

An accused cannot be convicted of an offence on the basis of conjectures or 

suspicion. Since reasonable doubt arisen in my mind, after taking into 

consideration, the entire material before it regarding the complicity of the 

accused, so benefit of doubt given to the accused.   

28.  In view of the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the charge levelled against the accused 

beyond any reasonable doubt. As such, the accused is entitled to get the 

benefit of doubt. Hence, accused Sri Sunil Gorait @ Sunit Gorait  is acquitted 

and set him at liberty forthwith.    

29.  The liability of the bailor is hereby discharged.  

30. Send back the GR Case record being No.1110/16 to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 20th  day of 

January, 2017.   

 

                                                                 (A.K. Borah) 
                                  Sessions Judge, 
                                 Sonitpur, Tezpur. 

Dictated and corrected by me.  

 
 
             (A.K. Borah) 

                Sessions Judge, 
                                                Sonitpur, Tezpur.                                                              

 Typed by me.     

(R. Hazarika)Steno. 
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A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Mangal Goraik. 

  P.W.2  -  Sri Anil Karmakar, 

  P.W. 3 -  Sri Bablu Goraik,  

  P.W. 4 -  Smt Renu Munda 

  P.W. 5 -  Smt. Priya Turi,  

  P.W. 6 -  Smt. Phula Kumar, 

P.W. 7 -  Sri Dina Barhoi 

P.W. 8 -  Dr. Biswajit Das, M.O. 

P.W. 9 -  Sri Dipak Das, I.O.  

Prosecution  Exhibit 

  Ext.1   - Inquest report 

  Ext.2    - Post mortem report. 

  Ext.3  -  sketch map.  

  Ext.4   - Deadbody challan 

  Ext.5  - FIR 

  Ext.6  - Chargesheet. 

  

     

                                                               (A.K. Borah) 

                                                             Sessions Judge, 

                                                                      Sonitpur, Tezpur.   


